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- IN THE SUFPREME COURT.

SrATHE v, LEAK.

The prisoner’s eounsel requested the judge to charge: :

1. That if the prisoner gave the laudanum in order to put the child to
sleep, the case was one neither of murder nor manslaughter, but of mis
adventure only. :

2. That if in giving the laudanum the prisoner intended neither to
kill it, nor to do it great bodily harm, she was not guilty of murder.

8. That if she administered it cavelessly, or by way of experimen
only, she was guilty of manslaughter only. ‘

The court refused to give the first instruction, and told the jury that
there was no evidence in the case to which it was applicable. The second :
instruetion also was refused, and the court charged that if the prisonei
guve the laudanum knowing what it was and that it was likely to kill;
the law presumed malice and the ease would be one of murder; but tha
if she did not know the character of the laudanum as a poison, ete., 1
would be no more than manslaughter; that upon this point the burden o
proof was upon the prisoner. The court gave the third instruaetion sub-
stantially as asked for. '

Verdiet, guilty; vule for new trial discharged; judgment and appeal

Phillips & Rattle for prisoner.
Attorney-General, conlra,

Riave, J. The first exception to his Honor's charge was properly
abandoned in this Court, as there was no evidence to which it wass
applicable,

The sceond exception is Hable to the same objection, and to th
further objection that, while his Honor did not give the,charg
npon the abstract proposition asked, yet he did give such a charge a
fitted the evidence. _

The evidence was that the prisoner had been told a few days hefor
thut the landanum was a poison. We may suppose that she also knew.
that 1t was a medicine, but that there was no oecasion to use it as
medicine, inasmuch as the child was in good health, and no laudanum:
had ever been given to it. She must have poured the poison out of th
vial into the child’s mouth, as there was no cup or spoon. When th
mother ran into the reom when she heard the child’s seream, the prisone
was standing, with the child in her arms, near the vial, which had jus
been set down uncorked, the liquid being still in motion. The poiso
wag in the child’s mouth and upon its elothes. The prisoner tried t
drown the child’s seream, and when the mother charged her with giving”
the child laudanum, she denied it, suying she had been only smelling it
and spilt it on the child. She knew it was poison. She knew poaiso
would kill. She poured it down the child’s throat, and attempted +
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S1ATE ¢, RFLODES.

conceal what she had done by a falschood. There was not a single fact
in the case tending to show that the prisoner did not know that it was
poison; or, that she did not intend the reasonable consequence of her
How could his Honor leave it to the jury to syppose that she did
., and discharge it
and kill him, could his Honor charge the jury that if he did not intend

- to kill, he would not be guilty? When an act is proved, and there is

no evidence of aceident, the question of accident cannot be left to the
jury any more thun any other fact upon which there is no evidencoe.

His Honor charged substantially, that if the prisoner knew that it
was poison, and that it was likely to kill, and gave it under the eircum-
stances detailed, and it did kill, she was guilty. We think this
gave the prisoner the benefit of every consideration to which she (453)
was entitled. The proof was that she knew it was poison; that
there was 110 reason why she should have given it as a medicine, she did

- not pretend that she had so given it, but denied that she had given it at

all. The reasonable consequence was killing; it did kill; there was no
evidence that she did not intend to kill; and therefore it must be taken
that she did intend to kill. There is no error.
Let this be certified, ete.
Per Currawm, No error.

Cited: 8. v. Blwood, 73 N. C., 637,

STATE v. A. B. RHODES.

1. The laws of this State do nol recognize the right of the husband to whip his
wife, hut our courts will not interfere to punish him for mederate corree-
tion of her, even if there had been no prevocation for it.

"2, FPamily wovernment being in its nature as complete in itself ns the State

government is in itgelf, the conrts will not attempt to eontrol, or interfere
with it, in favor of either party, except in cases where permanent or

malicions injury is inflicted or threatened, or the condition of the party is
intolerahle,

. In determining whether the husband has been guilty of an indictable
assanlt and battery upon his wife, the eriterion is the cffect produeed, and
not: the manner of producing it or the instrument used.

V. Hussy, Bus., 123; 8. v. Bluck, 1 Wins., 266, cited and upproved ; £, v,
Pendergress, distinguished and approved.)

© ASSAULT AXD BATTERY, tried before Little, J., at Fall Term, 1867, of

the Superior Court of Wirxss.
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IN THE SUPREME COURT. [61

STATE ©». IRHODES.

The defendant was indicted for an assault and battery upon his wife,
Elizabeth Rhodes. Upon the evidence submitted to them the jury re- .

turned the following special verdiet:
“We find that the defendant struck Elizabeth Rhodes, his

wife, three licks, with a switeh about the gize of one of his fingers -
(but not as large as a man’s thumb), witheut any provocation cxcept
some words uttered by her and vot recollected by the witness.” !

His Honor was of opinion that the defendant had a right to whip his
wife with a switch no larger than his thumb, and that upon the facts
found in the special verdict he was not guilty in law. Judgment in favor
of the defendant was accordingly entered and the State appealed.

(454)

Attorney-General for the State.
No counsel for defendant.

Reavg, J. The violence complained of would without question have
constituted a battery if the subject of it had not been the defendant’s
wife. The question 18 how far that fact affects the case.

The courts have been loath to take cognizance of trivial complaints
ariging out of the domestic relations—such as master and apprentice,
teacher and pupil, parent and child, husband and wife. Not because .
those relations are not subject to the law, but because the evil of pub- -3
licity would be greater than the evil involved in the trifles complained
of ; and because they onght to be left to family government. On the
civil side of this Court, under our divorce laws, such cases have been

unavoidable and not infrequent. On the eriminal side there are but two
cases reported. In one the question was, whether the wife was a compe-
tent witness to prove a battery by the husband upon her, which inflicted
no great or permanent injury. It was decided that she was not.
In discussing the subject the Court said, that the abstract ques-
tion of the husband’s right to whip his wife did not arise. 8. v
Hussy, Bus., 128. The other case was one of a slight battery by the
husband upon the wife after gross provocation. He was held not to be
punishable. In that case the Court said, that unless some permanent
injury be inflicted, or there be an excess of violence, or such a degree of
cruelty as shows that it is inflicted to gratify his own bad passions, the
law will not invade the domestic forum, or go behind the curtain. 8. ».
Black, 1 Winst., 266. Neither of those cases is like the one before us:
The first ease turned upon the competency of the wife as a witness, and
in the second there was a slight battery upon a strong provecation.

In this case no provocation worth the name was proved. The fact
found was that it was “without any provecation except some words which - -]
were not recollected by the witness,” The words must have been of the
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IN THE SUPREME COURT. [61. -

STATE ¢. RHODES,

or the condition of the party is intolerable. For, however great ave
the evils of ill temper, quarrels, and cven personal conflicts inflicting
only temporary pain, they are not comparable with the evils whieh
would result from raising the curtain, and exposing to public curiosity
and eriticism, the nursery and the bed chamber. Every honsehold has
and must have, a government of its own, modeled to snit the temper,
disposition and condition of its inmates. Mere ebullitions of passion, .
impulsive violence, and temporary puin, affection will soon forget and .
forgive, and cach member will find excuse for the other in his own’
frailtics. Dut when trifles ave taken hold of by the publie, and the par-
ties are exposed and disgraced, und each endeavors to justify himself or
herself by criminating the other, that which ought to be forgotten in a
day, will be remembered for life.

It is urged in this ease that as there was no provocation the vielence
was of course excessive and malicious; that every ome in whatever rela-
tion of life should be able to purchase immunity from pain, by obedi-
ence to authority and faithfulness in duty. And it is insisted that in
8. v. Pendergrass, 2 1. & B., 365, which was the case of a schoolmistress.
whipping a child, that doetrine is laid down. It is true that it is there.’
saidl, that the master may be punishable even when he docs not transeend .
the powers granted; 4. ¢., when he does not inflict permanent injury, if ©
ho grossly abuse his powers, and nse them as a cover for his malice. But
observe, the language is, if he grossly abuse his powers. So that every
one would say at once, there was no cause for it, and it was purely :
malicious and cruel. If this be not the rule then every violence whieh -
would amount to an assault upon a stranger, would have to be investi
gated to see whether there was any provocation. Aund that would con-

travone what we have said, that we will punish no case of trifling -
(458) importance. If in every such case we are to hunt for the provo

eation, how will the proof be supplied? Take the case before us
The witness said there was no provocation except some slight words. But-
then who can tell what signifieance the trifling words may have had t
the husband? Who can tell what had happened an hour before, an
every hour for n week? To him they may have been sharper than a
sword. And so in every case, it might be impossible for the eourt to~
appreciate what might be offered as an exeuse, or no excuse might appear
at all, when a complete justification exists. Or, suppose the provoecation
could in every case be known, and the court should undertake to weigh-
the provocation in every trifling family broil, what would be the stand-.
ard? Suppose a case coming up to us from a hovel, where neither deli-
eney of sentiment nor refinement of manners is appreciated or known.
The parties themselves would be amazed, if they were to be held responsi-,
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STATE v. RHODES.

ble for rudeness or trifling violence. What do they eare for ingults and
mdlgniﬁ%? In such cases what end would be gained by investigation
e or punishment? Take a case from the middle class, where modesty and

.pur.ity have their abode, but nevertheless have not ifrmunity from the
frailties of nature, and are sometimes moved by the mysteries of pas-

 sion.  What could be more harassing to them, or injurious to society,
f: than fo draw a crowd around their seclugion? Or take a case from the
- higher ranks, where education and culture have so refined nature, that a
. look cuts like a knife, and a word strikes like a hammer; where the most
3 deh'catfz attention gives pleasure, and the slightest negleet pain; where
L an Indignity is disgrace and exposure is riin. Bring all these cases into

court side by side, with the same offense charged and the same proof
mzlide; and Wh_af; conceivable charge of the court to the jury would he
alike appropriate to all the cases, except that they all have

- domestic government, which they have formed for themselves, (459)

suited to their own peculiar conditions, and that those govern-
ments are supreme, and from them there is no appeal except in eases of
great xmportance requiring the strong arm of the law, and that to those

- governments they must submit themselves.

It will be ohserved that the ground upon which we lave put this

3 d.ecision is not that the husband has the right to whip his wife mueh or
little; but that we will not interfere with family government in trifling
p cases. We will no more interfere where the husband whips the wife

than where the wife whips the husband; and yet we would hardly be

- supposed to hold that a wife has a right to whip her hushand. We will

not inflict npon society the greater ovil of raising the curtain upon
domestic privacy, to punish the lesser evil of trifling violence. Two
boys under fourteen years of age fight upon the playground, and yet the
courts will take no notice of it, not for the reason that boys have the

right to fight, but because the interests of society require that they

hould be left to the more appropriate diseipline of the school room and
of home. It is not true that boys have a right to fight; nor is it true that
husband has a right to whip his wife. And if he had, it is not easily
seen how the thumb is the standard of size for the instrument which he
may use, as some of the old authorities have said; and in deference to
hich was his Honor’s charge. A light blow, or many light blows, with

a stick larger than the thumb, might produce no injury; but a switch
E. half the size might be so used as to produce death. The standard is the

. effect produced, and not the manner of produecing it, or the instrument
= used.

- Beeause our opinion is not in unison with the decisions of some of the

sister States, or with the philosophy of some very respectable law writ-
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IN THE SUPREME COURT. [61

STATE v. KLAM.

ers, and could not be in unison with all, because of their contrariety-—a:
decent respect for the opinions of others has induced us to be
(460) very full in stating the reasons for our conclusion, There is no
error.
Let this be certified, ete.

Prr, Cunram. No error.

Cited: 8. v. Mabrey, 64 N. C,, 593; 8. v. Davidson, 77 N. O., 523,
S. v. Peltie, 80 N. (., 368; §. v. Jones, 95 N. C,, 592; 8. ». Dowell, 108:
N.C, 724; 8. v. Thornton, 136 N. C., 616; 8. v. Fulton, 149 N. C., 496,
302; Ghil v, Commissioners, 160 N. C., 194; Price v. Electric Co., ibid.,
4555 5. v. Nipper, 166 N. C., 278; 8. v. Seahorn, ibid., 378; S. ».
Knaight, 169 N. C., 362; Wallin v, Rice, 170 N. C., 419; 5. ». Mincher,
172 N. C., 904; Jones v. Jones, 173 N. C., 285; Odum v. Russell, 179
N. C, 8; Young v. Newsome, 180 N. C., 817; 8. v. Falkner, 182 N, C,,
808; Small v. Morrison, 185 N. C., 595.

STATE v. GRORGE ELAM.

1. In cases of bastardy the county of the mother’s “settlement” and not that'3j
of her “domiecil” is chargeable with the maintenance of the child, amd.;
setilement is gained only by a continuouns residence of twelve months,

2. Therefore, where the mother, having lived in Granville County for several
years, removed to Franklin two or three months before the birth of her
child, with a hona fide intention of changing her domicil, the former and’
not the latter county had jurisdietion of proceedings to charge the puta-
tive father. :

(8. v. Roberts, 10 Ire, 350; 8. v. Jenking, 12 Ire, 121, and Ferrell v. Boyicm,@
ante, p. 9, cited and approved.)

Basrarpy, tried upon a ease agreed before Fowle, J., at the Fall‘
Term, 1867, of the Superior Court of Frawkrin. The proceedings were
returned to the eounty court, and carried from thence by appeal of the. ]}
defendant to the Superior Court. _

One Arianna Herndon, a single woman (eolored), charged the defend-’
ant, a colored man, with being the father of a child of which she was
delivered in March, 1867, in the county of Franklin. She had rvesided
continuously in Granville County for ten or twelve years before January
or February, 1867, when she removed to Franklin, with a bona fide
intention of residing permanently in that county. The defendant re-
sided in Granville, whers it is admitted that the child was begotten.

3564
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STATE v. BLAM.

It was agreed that if the court should be of opinion that the
court of Franklin County had jurisdiction of the proceedings, a {461)
verdict should be entered for the State; if otherwise the proceed-

. ings should be quashed. His Honor directed a verdict to be entered in

favor of the State, and gave judgment accordingly, Whereupon the
defendant appealed to this Court.

Edwards for appellant.

The judge ought to have quashed the proseedings, upon the ground
that the county of Franklin had no jurisdiction of the case. See Rev.

Code, ch. 86, sec. 12, par. 1,4, 5. Also the cage of 3. ». Roberts, 10 Tre,,

850; Ferrell v. Boykin, ante, p. 9.
Attorney—Genéml for the State.

Prarson, C. J. The Revised Code (ch. 12) provides in geueral terms
for proceeding against the putative father in the county where the child
is born, to compel him to give bond for the maintenance of the child so
a5 to indemnify the county against the charge of its maintenance.

In most cases the child is born in the county where the mother has her

. settlement, and there is no difficulty in regard to the county in which
. the proceeding should be instituted.

But sometimes, as in our case, the ehild is born in one county, and the
settlement of the mother is in another county, which makes it necessary
to put a construction on the statute, in order to see to which of the two

- counties the jurisdiction belongs. Indeed, the question might be still
| further complicated if we suppose Granville to be the county of settle-
~ ment, Franklin the county of domicil, and that the mother while on a

visit to Wake is delivered of the child. Here Wake has the honor

- of its nativity, and construction must be resorted-to in order to (462)
- arrive at the meaning as to which of the three counties has juris-
- diction.

Upon the question of construction it will be seen that the general

_{: police regulations on the subject of paupers are contained in the
. statute—Revised Code, ch. 86, “Poor”—and that the statute under con-

sideration, and the statute Revised Code, ch. 5, “Apprentices,” are sup-

plements to the “Poor” act, and intended to carry out its provisions in
E regard to children who are paupers. So the three statutes make one
e system, and are to be construed together.

The “Poor” act imposes upon every county the burthen of supporting

£ g1l persons having a settlement in it, who are paupers, or who may
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