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IN THE SUPREME COURT. [76

STATE v. L1088,

(242)
STATE v. PINK ROSS and SARAH ROSS,

Fornication and Adultery—Marriage between Negro and .

While in Another State—Domicile in Another Stale.

1. A murringe solenmixed in a State whose laws permnit such mar-
ringe hoh\ een a negro and a white pergon domiciled in such ﬁtate
is valid in this St.l'le

b

. The (onicile of the husband becomes that also of the wife upon
marriage.

3. In an indictment for .fm'nicntion and adultery, where the feme
defendant (a-white woman) left this State for the purpose of
evading its 1aws in consummating & marriage with her co-defend-
ant (a negro), but with no intent to return, and afterwards both
of them came to this State to reside: Held that the defendants
were not guilty.

Rrape and ByxNoar, JJ., dissenting.

.(IIIO]’('S 3 Sﬁmmu TIN.C,589; 80, 72N C, 1; Williams v. Oates,

27 N. C., 535, cited, dlslmgmshed and r1pproved)

TxnrorarsyT ior fornication and adultery, tried at August
Special Term, 1876, of MeckLENBURG, before Schenck, J.

The defendants are indicted for fornication and adultery
in-living and cohabiting together without heing lawfully

_mfu.rlod. The CO]lrlbltaflOﬂ is admitted. Their defense is

that they were lawfully married. The facts as found by the
special verdiet ave these: The defendant Pink Ross is a negro
man, and the defendant Sarah a white woman, Pink Ross

- is a native of South Carolina, and resided therc until August,

1873. Sarah Ross was a resident and citizen of North Caro-
lina up to the time of the marriage between herself and the
other defendant. In May, 1873, the defendant Sarah Ross
(then Sarah Spake) went to Spartanburg, South Carolina,
for the purpose of marrying the other defendant, and with
the intention of evading the laws of North Carolina prohib-
iting marriage between persons of color and white persons.
The (]C'Fondan‘rs were married in South Carolina ae-
(243) cording to the laws of that State, in May, 1873. They
_ lived in that State until Aug‘uqt 1873, ag man and
wife, when they moved to Charlotte, North Carolina,
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bmu. . I{oss

The laws of South Carolina do not forbid marriage be-

- tween white persong and persons of color. On this verdict

the Judge held that the defendants were not guilty, and the
State .1ppealed. i

Attorney-General, for the Staie.
Messrs. Slipp & Buoiley, for the defendants.

Rovaran, J. (After stating the facts as above). Tt will be
observed that the verdiet states that Sarah went to South
Carolina with the intent to evade the law of North Carolina
prohibiting the marriage of a negro with a white person. Tt
does not say that she had an intent to return with her hus-
band and live in this State. It is difficolt to see how in
going to Sonth Carolina to warry a negro, without an intent
to return with himn to this State, she could evade or intend
to evade the laws of this State.  Our laws have no extra
territorial operation, and do not attempt to prohibit the mar-
riage in South Carolina of blacks and whites domiciled in
that State. -Such a case differs essentially from one in which
both persoms, being domieiled in North Carolina, leave the
State for the purpose of contracting a marriage forbidden by
its law, and with an intent to return to and regide in Vorth
Clavolina after such marriage; and also from one in which
the man alone leaves this State for that purpose and with
that intent.

By the marriage of Sarah, the domiicile of her hnsbhand
begame hers.  And we must suppose that his domicile was
bo;a fide in South Carolina until they removed to thiz State
in August, 1873.

Tt docs not appear that any change of domicile was
thought of before that time. We must put out of (244)
view, therefore, the supposed intent to evade the law
of North Carolina as o conclusion of law nngupported by or
repugnant to the facts fonnd in the verdict, and consider the
case as if both parties had been domiciled in Sounth Carolina
at the time of the marriage. Tt is clear that upon the mar-
riage the domicile of the husbhand became that of the wife,
and for that purpose it would be immaterial whether the mar-
ringe took place in the State of the hnsband or in any other
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STATE v Rloss.

State.  Story Coufl. Laws, sees. 194, 199. Tt was so held
by thig Court in Hicks v. Skzmzm 71 N, O, 539; Itnd., 72
N. C, 1. In Warrender v. Wa'rrefnde? 9 Bligh, 8.) 2 Clark
and Finnelly, 488. A man domiciled in Soofland married an
English woman in England, and it was held that the matri-
monial domicile was Scotland. This view seems to have been
overlooked, as it 1s not allnded to in Wélliems v. Oades, 27
N. €., 535, which is therefore apparently opposed to our
opinion on this point. But the judgment of the Court may
be sustained on the ground that the marriage in question
there was not shown to be valid in South Carolina.

The question thus presented is an important one. The
State of Novth Carolina, with the general coneurrence of its
citizens of both races, has declared its convietion that mar-
riages between them are immoral and opposed to publie
policy as tending to degrade them both. It has, therefore,
declared  snch marriages void. Tt is needless to say that the
members of this Court share that opinion. For that reason
1t becomes s to be careful not to be unduly influenced by
it in ascertaining, not what the law of North Carolina is upon
such marringes contracted within her limits—that iz found
in the Act of Assembly and is beyond donbt—but what the
law of North Carolina is upon the question presented, and
for that we mnst look beyond the statutes of the State.

If we are right in our conception of the question

(245) presented, to-wit, whether a marriage in Sonth Claro-

lina between a black man und a white woman bone

fide domiciled there and valid by the law of that State, must

be regarded as valid in this State when the parties afterwards

migrate here, we think that the decided weight of English

ind Ameriean authority requires ns to hold that the re]ation
thus lawful in its inception continues to be lawful here.

We know of but two cases which appear to be to the con-
trary, which will be found in 10 La. An., 411, and 15 Tbid.,
342, Mr. Bishop in noticing the first of these cases has
thought it fit to speak of the people whose Court decided
them in a tone not to have been expected from a philosephic
qurist.  Telum imbelle.

The general rule is admitted that a marriage between eiti-
zens of a foreign State contracted in that State and valid

by its laws is valid everywhere where ‘the parfies might
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migrate, although not contracted with the rites required by
the law of the country inte which they come and between
persons disqualified by such law from tntermarrying. Wail-
fuans v. Oates, 27 N. C., 585 Brook €. Brook, 9 . L., 193;
Story Confl, Laws, seés. S] 113 3 Dalrymple v, Dalrymple, 2
Hagg. Consist., 416,

It is comtended, however, by the Attorney-General, that
there is an exception to this rule as well established as the
rule itself, viz., that incestuous and polygamons marriages,
although lawful in the conntry in which they are contracted,
will not be reeognized in other States in which such mar-
riages are decmed immoral and are prohibited. And it is
further argued that a marriage between persons of different
races is as unnatural and as revolting as an incestuons one,
and ig declared void by the law of North Carolina.

The exception cortainly exists notwithstanding a diclum
of a very great Judge to ihe contrary in Williams v. Oales,
97 N. O., 535.

Story (sec. 118a) says: “The most prominent if (246)
not the only known exceptions to the rule .are those
marriages involving polygamy and incest, those positively
prohibited by the public Taw of a country from motives of
poliey, and those celebrated in foreign eovmtries by subjects
entitling themselves nnder speeial cirenmstances to the benafit
of the laws of their own country.”

On examining the illustrations of these exceptions given
by the author, it will be seen that they are considerably
limited. Thus all Christian countries agree that marriages in
tie direct line between the nearest ea]latemls are incest-
gns, and that polygamy is unlawfnl, consequontly sueh
marriages will be held null everywhere, hecause they were
null in the place of the contract. DBut beyond these few
casés in which all States agree, there is a difference as to
what marriages are ineestuous, and in such ecases the ad-

- mitted international law leaves it to each State to say what is
incesturous in respect to its owm subjects. In England, a

warriage with the sister of a deceased wife is held incestu-
ous and between persons domiciled in England 1t will be held
void wherever contracted. JBreok v». Brook, 9 H. L., 1938,
But it does not follow that.such a marriage contracted in a
State where i1t was lawful, between subjects of that State,
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STATE 0. Ross,

would be held void in England if the parties afterwards be-
came domiciled there. There is no reason to think it would
be. Story, sces. 116, 116a. Still stronger are the illustua-
tiong given In secs. 93, 96. :

ILowever revolting to us and to all persons, who, by reason
of living in Siates where the two races are nearly equal in
unmbers, have an experience of the consequences of mairi-
monial connections between them, such a marriage may ap-
pear, such cannot be said to be the commeon sentiment of the
civilized and Christian world. When Massachusetts held
such a number of negroes as to make the validity of such
marriages a question of practical importance her sentiments

and her legislation were such as ours are to-day.
(247) Medway v. Needham, 16 Mass., 157. Now, sinec she
has got rid of her negroes the question is of no pracii-
eal, importance to her. And as far as may be gathered from
her statute-book she considers snch marriages unobjection-
able. Most of the States of the Union and of the nations of

Furope with whom the question is merely speculative, take a.

similar view of it.

Tt is impossible to identify this case with that of an in-
cestuoiis or polygamons m,nrl.lge admitied to be guch sure
genlviem.  The law of nations is a part of the law of North
Carolina. We are under obligations of comity to our sister
States. We are compelled to say that this marriage being
valid in the State where the parties were bone fide domietled

at the time of the contract, must bhe regarded as snbsisting/

after their immigration here.

The inconveniences which may arise from this view of
the law are less than those which result from a different
ene.  The children of such a marriage, if born in South Caro-
lina, could migrate here and would be considered legitimate.
The only evil which could be avoided by a contrary concln-
sion is that the people of this State might be spared the bad
example of an unnatural and immoral but lawful cohabita-
tion. The inconvéniendes on the other side are numercus,

and are forcibly stated in Serimshire v. Serimshire, 2 Hagg,

(lonsist., 417, and in Story, sec. 121. “And therefore all
nations have consented or are presnmed to consent, for the
common benefit and advantage, that snch marriages shall be
good or not, according to the law of the country where thev
are celebrated.”
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b]mn this question above all others it is desirable (alter-
ing sorsewhat the language of Cicero with which Story con-
<ludes his great work) that there should not be one law in
Maiue and another in Texas, but that £he same law shall pre-
vail at least throughout the United States,

There is no error in the judgment below. {(248)

Reani, J., dissenting.  No nation can make laws for an-
other nation. Each is independent and makes its own laws,
But by common eonsent of all nations certain rules have been
ostablished for their intercourse, and these rules constifute
the law of nations. And their observance is compelled by
foree if necessary.  This is denominated public international
taw.,  Wheaton's International Law, sec. 77,

As distinguished from public international law for the
conduct of nations as nafions, there are private international
laws for the condnet, not of nations as nations, but of the
people of different nations, by which it is tacitly agreed that
rights acquired, privileges enjoyved and rvelations formed in
one nation shall be recognized in another nation.  But it is
expressly laid down that this is only by comily, and is never
allowed where it contravenes a p1 Oh'lbltOI‘V enactment, Ihid.,
sec. 9.

No nation is bound te admit the laws and eustoms of
another nation within its borders. It is independent in its
legislation, and can by positive cnactments refuse the oper-
ation of any law or enstom of any other nation or people. 1~
speak of the power and not of the propriety.  If a nation
should deny to the people of other nations just and reasonable
privileges it would find its punishment in having the same
privileges denied to its ecitizens. And, thr,rcforc, comity,
courtesy, is allowed to govern. A marriage formed in Seot-
land where nothing is required but the consent of the par-
ties we allow to be valid here, although it would be invalid
if formed here; because it is 4 mere matter of form and we
conrteously recogmize it. It inflicts no harm upon our peo-
ple. DBut suppose Scotland were to allow children of ten
years of age to marry, would we allow the marriage to be good
here?
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STATE 2. Koss,

Probably we might allow it in the absence of a posi-

(249) tive enactment; but we require our own people to be,
the male sixteen and the female fourteen years of age,

or clse the marriage is void ; and why may we not prohibit it
in forcigners? We prohibit it among our own people not
out of caprice, but to prevent improvident marriages to the
degradation and injury of the community. T give this illus-
tration because France, which has fixed ages for marriages
as we liave, will not recognize a marriage celebrated else-
where within the ages, although valid where celebrated.

Wheat., sec. 93. The rule i¢ thus laid down in Wheaton,

secs. 90, 91: “A contract valid by the law of the place where
1t is made is, generally speaking, valid everywhere. The
general eomity and mutual convenience of nations have estap:
lished the rule that the Jaw of that place governs in every-
thing respecting the forn, interpretation, obligation and ef-
fect of the contract wherever the authority, rights and inter-
ests of dther States and their citizens are not thereby prejn-
diced. * % % %1t cannot apply where it would injuriously
conflict with the laws of another State relating to its. police,
its pnblic healtly, its commeree, its revenue and generally its
sovereign anthority and the rights and interests of its eiti-
zens.”’

In other words, comity is secondary to the publie good of
any given nation, and subject to be contravened by its posi-
five enactments. I timidly but very positively dgny what
a great Judge (Ruffin) has said—that a Turk with 311'5 many
wives, ot a Mormon, can have his rights which he has in his
own country recogunized here—because it is revolting to our
people and against their best interests. Onr law prohibits
the intermarriage of whites and blacks and declares such
marriages fvoid.”

If such a marringe solemnized here between onr own people
15 declared void, why shonld eomity reqnire the evil to be
imported from another State? Why is not the relation sev-
eved the instant they set foot upon our s0il? Tt is answered

that we wonld thereby bastardize the issne and dis-
(250) turb the rights of property. Not at all. That does
not follow.  Tf they have issue before they come here,
the status of the issne may not be changed ; and by separating
them we prevent issue here. Nor need their rights of prop-
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erty he affected. Ilowever, that is not before’ns. And at
any rate, the publie good is paramount; and individuals who
have formed relations which are obnoxious to our laws can
find their comfort in staying away %rom us. We give to
comity all the force of a constitutional provision when we
allow it to annul a statute. Indeed, we put it above the Con-
stitution itself, as T helieve one of the late amendments pro-
hibits the intermarriage of white and colored. It is inherent
in every nation to prohibit whatever is an evil to its society.
And it must be its own judge of what is an evil. Self-pres-
ervation requives it. State v. Reinhart, 63 N. C., 547.

That provision in the Constitution of the United States,
“The citizens of each State shall he entitled to all privileges
and immunities of eitizens in the several States,” docs not
mean that a ecitizen of South Carolina removing here may
bring with him his South Carolina privileges and immuni-
ties; but that when he comes here he may have the same priv-
ileges and jmmunities which onr citizens have. Nothing
more and nothing less. It is conrteous for neighbors to visii,
and it is handsome to allow the visitor fumily privileges and
even give him the favorite seat; but if he bring his pet rattle-
‘snake or his pet bear or spitz dog, famous for hydrophobia,
he must leave thom outside the door.  And if he bring small-
pox the door inuy be shut against him.

+ T am of the opinion that a prohibitory statute is paramount
to what might otherwise be allowed as comity, and that the
defendants are guilty.

Prr Cortaa. Judgment affirmed.

Cited: Woodard v. Blue, 103 N. C., 114; 8. v. Cutshall,
Id., 541 Fowler ». Fowler, 131 N. (., 173,
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